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offer the following facts as 8 direct witness to the activities at UCAN from April
1.
2011 through May 2012, when ended my formal association with UCAN, although
continued as corporate secretary until late 2012.
I

I

I

2.

I am 8 former
partner of the San Diego-based law firm Gray, Cary, Ames 8
In 2005, that firm
Frye/Gray, Cary, Ware 8 Freidenrich where I worked for 44 years.
was incorporated into DLA/Piper LLP where I have and continue to serve as a
consulting partnel .

for over forty years specializing in corporate bankruptcy, work-outs and
3.
I worked
debtor/creditor matters. I have participated in most of the major bankruptcy filings in San
Diego during this period, which included multi-year, multimillion dollar matters. I have
also advised clients with respect to real estate and general business matters.
Currently, I serve as an active attorney although most of my time is spent as a volunteer
member of local non-governmental organization (NGO) Boards.

was retained by the UCAN Board of Directors in April 2011 to serve as Chief
Operating Officer (COO) of UCAN. At that time, Plaintiff Michael Shames served as
I was retained
on the basis that I would serve a
Executive Director of the organization.
office
six-month
to
run
the
operations
assignment
during the pendency of Mr.
temporary
Shames'nvolvement
in a consuming and important regulatory case at the Public
Utilities Commission and throughout an investigation by independent counsel of a
I
In my various roles at UCAN,
whistleblower complaint by defendant David Peffer.
directly witnessed a number of activities that I believe are germane to the Court for its
consideration.

4.

I

have reviewed the verified complaint filed on February 28, 2013 by attorneys for
Michael Shames and as will be explained below, I can verify accuracy of the following
11, 16, 21, 23-24, 37, 41 (except for
paragraphs based upon my first-hand knowledge:
first sentence), 42, 53-54. However, I seek to add the following observations that I
directly observed during my involvement at UCAN which may be helpful to this court.

5.

I

6.

In my

over fifty years as a member of the State Bar, I do not recall ever directly
witnessing 8 scenario in which the reputation of a licensed professional was subject to
such unwarranted assassination as was evidenced in this matter. As will be explained
below my dealings with Messrs. Peffer and Langley their level of vitriol and
u Apl ofesslonallsm was Bxtl Bme.

7.

I

believe

it

is fair to describe what happened

at UCAN that

I

witnessed from April

2011 through May 2012 was an attempt at 8 palace coup by Messers. Peffer and
Langley with the added intent to assassinate the king —in this case, Mr. Shames. When
assumed the COO position at UCAN, it eventually became evident to me that the
Grganlzatlon was ln the throes Gf 8 succession battle.
II

8.

about this succession battle was affirmed by UCAN employees
have direct knowledge that UCAN
who privately spoke to me about this issue.
employees were told in late 2010 by other staff members that Messers. Peffer and
Langley planned to wrest control of LICAN from Mr. Shames. For example, on or about
November 2011, I was directly informed by Patricia Anderson, who was an employee at
UCAN, that within weeks of when she was hired by UCAN in late 2010, she was
informed by a staff member that they planned to wrest control of UCAN from Mr.
Shames and she was instructed not to interfere with this effort. I asked Ms. Anderson
to sign an statement documenting her experience, which she duly executed and gave to
me. I placed Ms. Anderson's written statement in UCAN records which were turned
over to Ms. Malcolm when she assumed the Executive Director position in May 2012.
not seen it since. Ms. Anderson's statement was consistent what I'd witnessed
I have
myself.
My observation

Il

9.

UCAN was an attractive "takeover target". At the time, UCAN's financial books
showed close to $ 3 million in cash on hand and it was an attractive "acquisition", if you
will. Messrs Peffer and Langley did ask about the $ 3 million cash reserve in
conversations with me, although I can't recall the specific dates of those conversations.
It was apparent to both myself and affirmed by UCAN Board Chairman Kendall Squires
in his statements to me, that these defendants sought to take control of UCAN and
continue UCAN's advocacy before the Public Utilities Commission.

10.

discussions with Mr. Aguirre prior to his formal retention by
even though Mr.
UCAN employees, he pressed very hard for Mr. Shames'ismissal
Shames was fully engaged in some very complex and technical regulatory litigation
involving SDGBE at the time. In meetings with Mr. Aguirre, prior to his September 16,
2011formal representation of unnamed UCAN employees, Mr. Aguirre argued to myself
and Mr. Squires that Mr. Peffer —a first-year attorney with literally no regulatory
experience —could step in and continue the litigation on which Mr. Shames had worked
for the better part of two years and had over 25 years of experience doing such complex
regulatory cases. My supervision of Mr. Peffer on a less complicated water case led
me to believe that Mr. Peffer was supremely unqualified to handle the SDG8 E rate case
and other litigation at the CPUC.
In our preliminary

11.

Throughout my personal discussions with Mr. Aguirre from June 2011 through
May 2012, Mr. Aguirre repeatedly pushed for UCAN to fire Mr. Shames. It is my
recollection that Mr. Aguirre specifically stated that the lawsuit against UCAN Board
members would go away if they agreed to fire Mr. Shames.

12. Mr. Peffer and Mr. Aguirre enjoyed an unusual relationship prior to and during
Mr. Peffer's employment at UCAN. In a meeting that I had with Mr. Squires and Mr.
Shames about Mr. Aguirre's potential representation of Mr. Peffer, I was informed by
Mr. Squires that Mr. Aguirre had a long-standing close personal relationship with Mr.
Peffer's father and that Mr. Aguirre viewed Mr. Peffer as a "son".

13.

Messrs. Aguirre, Peffer and Langley made a host of accusations, privately and
publicly, that Mr. Shames had "misappropriated" UCAN assets. These accusations
were false. As COO, one of my jobs was to track all assets -- financial and otherwise.
From the time that I began my service at UCAN until the day I left UCAN's employment,
with no documents or proof to support any allegation that Mr. Shames
I was provided
had misappropriated any UCAN assets; i.e. that he had taken any UCAN monies, files
From all of the information available to me, it
or other assets without permission.
gentlemens'llegations
had no basis in fact. I had no knowledge
appeared that these
that UCAN had concluded otherwise until I started reading allegations in the
newspapers in late 2012.

14.

AKT was retained to conduct an audit to assist Mr. Dostart in his investigation
and to conduct an audit of expenditures for 2010-2011. As the person who was directly
involved in the AKT audit process, there were no issues relating to the unavailability of
records. Mr. Shames was very responsive to each of my requests for records. The
Mr. Shames
financial records were, from the best that I could tell, very available.
available
within
if
not hours, of the
financial
record
we
minutes,
had
sought
usually
any
The delays in the audit were largely the result of staffing issues at AKT and
request.
the dissolution action that UCAN initiated in March 2012. At no time did the AKT
auditors suggest to me that UCAN's financial records were inadequate or unavailable.

15. In regards to alleged missing monies or UCAN assets raised in a number of
newspaper stories, I worked directly with the auditing firm of AKT throughout 2011 and
some of 2012 to ensure that all UCAN assets were fully accounted. In my
conversations with Ron Mitchell, who was the lead auditor and partner at AKT, he
indicated to me that all UCAN assets were fully accounted and there was no evidence
of missing or unaccounted assets. Mr. Mitchell's findings were presented to the UCAN
Board in 2012. Throughout the process, I'd satisfied myself that all UCAN monies were
accounted for and I informed the UCAN Board of my findings. No Board member
raised any concerns about my findings. At no time was I presented with any credible
evidence to the contrary, notwithstanding the unfounded allegations by Messrs. Peffer
and Aguirre made directly to me and subsequently made public through media leaks.
Moreover, Mr. Squires made our auditor available to meet with Mr. Aguirre to explain his
that meeting at which our auditor was entirely forthcoming.
I attended
findings.
16. In regards to class action suits, I investigated Mr. Shames'nvolvement in class
action lawsuits that were brought both on behalf of UCAN and those in which Mr.
with the role that UCAN
I did not find any problems
Shames was a named plaintiff.
played in these cases nor the arrangements between UCAN and the class action
attorneys. In fact, I was directly involved a referral of a class action lawsuit on the City
of San Diego's water meter reading accuracy. I directed Mr. Peffer to cooperate with a
"class action attorney" in pursuing a matter that had come to UCAN's attention
regarding the City of San Diego's failure to accurate read its water customers'eters.
In light of the information accumulated by UCAN staff, I negotiated with and engaged
Alan Mansfield to bring a class action using complaint data that UCAN's Fraud Squad
Because UCAN was not a water customer, it could not serve as the
had developed.

plBIAtlff, so It was cletelmIAecl that Mf'. Shames w88 best sltuBtecl to Serve 88 the plBIAtlff
in the case. Mr. Peffer had collected specific data from the UCAN staff in his role Bs Bn

attorney assigned to the UCAN Water Project. I repeatedly asked Mr. Peffer to turn the
relevant documents over to Mr. Mansfield so that he could commence 8 civil action. Mr.
Peffel I"Bpea'teclly f'Bfused to clo so. As 8 fesult, UCAN was UABble to brlAg the class
had
ection to compel the City to accurate read its water customers'eters.
concluded, Bs Mr. Shames had in previous matters, that UCAN staff was not competent
to handle complex civil class actions. It was entirely appropriate for UCAN to have
engaged an expert attorney to handle such matters and entirely inappropriate for UCAN
to have pursued the matter using in-house attorneys.
I

17.

Not content to question the legal basis of the Water Class Action that I reference
Mr. Peffer also alleged that Messrs Shames and Mansfield
in the above paragraph,
had been involved in illegal attorney kickbacks. On or about December 21, 2011, Mr.
Peffer asserted to Mr. Squires and me that Mr. Shames had likely been receiving
kickback payments from attorney Alan Mansfield, who had handled some UCAN-related
class actions. I requested any documentation in Mr. Peffer's possession upon which
this allegation was made and he did not provide any factual basis to support this rather
startling allegation. Mr. Squires asked that Messrs Shames and Mansfield address
those allegations in writing. He then indicated to both gentlemen that the matter would
be referred to Paul Dostart, UCAN's independent counsel, for further investigation. I
was subsequently informed verbally by Mr. Dostart that Mr. Peffer had provided no facts
to support his allegation and that there was no evidence of any such kickbacks.

18.
brought the Nucor Foundation grant to the attention to the Board, although Mr.
Shames made no overt effort to hide the transaction and even pointed out at the time
that UCAN had received another large grant (in excess of $250,000) to do a similar
I

project and that, like the Nucor grant, he had not believed that either grant warranted
Board approval as a precondition to acceptance of the grant. The Nucor grant is the
only one which the Board ever raised an issue of a preapproval requirement while I
served at UCAN. While I was at UCAN, we sought and received another grant for
$ 10,000 but the Board did not require preapproval of that grant.

19.

Shames provided Paul Dostart with all of the data about the
grant and Mr. Dostart provided the Board an analysis of the
transaction.
Mr. Dostalt made a verbal report to the Board on Nucor and did not find
Mr. Shames was fully forthcoming about all elements of the
anything inappropriate.
At my request, Mr.

Nucor Foundation

tf BASBCtloA.

matter was raised by Mr. Aguirre the day of a Board
meeting that I recall occurring in February 2012. Mr. Squires asked that I bring any
records relating to Red Rock to that Board meeting. Mr. Aguirre's allegations, as
conveyed to me by Mr. Squires, caused me alarm as Mr. Aguirre had no reason to know
what was in UCAN's investment portfolio and was not publicly known and could only be
accessed through UCAN's financial files. At the Board meeting, Mr. Shames was asked
about the transaction and he explained that the Board had asked him to look into such

20.

The Red Rock investment

investments and had expressly approved the transaction.
At least two Board members
of the three Board members at the meeting concurred with Mr. Shames and expressed
the Boald s apploval of the lAvestmeAt.
At 'the tlrne of the meetlAg„ I bl'ough't 8 fall ly
large file of documents related to this transaction and they should still be in UCAN's

possessloA.
When Mr. Aguirre brought the matter of this 2006 investment to "Red Rock
Mutual Fund" to the Board's attention, Mr. Squires asked me to investigate the
circumstances around the investment and whether all of the monies were properly
accounted. I found no indication of wrong-doing, nor did UCAN's independent counsel.
I informed
Mr. Squires and the Board that I found the transaction had been properly
accounted for. The matter was not raised with me again. To date, I have not seen any
evidence to suggest that Mr. Shames misled the Board on this particular investment. I
have seen no evidence of any illegalities or wrong-doing related to this transaction.

21.

When Mr. Shames announced in June 2012 that he created an entity that would
allow him to continue representation of the SDG8 E customers in matters before the
PUC, it was not a surprise to me, as throughout my tenure at UCAN he spoke openly to
both me and Mr. Squires about his perceived commitment to continue the SDGB E
General Rate Case litigation, even if UCAN stopped functioning or ran out of money. In
one conversation, early in 2012, he informed both of us that he had raised funds to pay
for experts in a second phase of the case and that he was willing to work for no
compensation from UCAN, if needed, to complete the case. He also indicated as early
as January 2012 that he had made provisions to be able to intervene in the General
Rate Case in the event that UCAN's operations were dissolved, as was being
contemplated at around the time of those discussions. This was an important matter
that was discussed during internal evaluation of the dissolution petition filed by UCAN in
May. It was important to all of us that the General Rate Case litigation be continued
whether UCAN was functional or not. We also knew that we were burning through
resources and were concerned that we'd run out of money. Mr. Shames repeatedly
assured both myself and Mr. Squires that he was prepared and committed to complete
both phases of the General Rate Case. So his continuation of that litigation was
entirely predictable and consistent with the direction that he had received from Mr.

22.

Squires and I.
As to Mr. Shames'ncentive payments, I can directly attest to the fact that the
issue as to the validity/legality of that compensation was raised in a whistleblower
complaint to the Board by Mr. Peffer in about March 2011 and was, in part, the trigger
for my retention at UCAN. The Board hired the law firm of Dostart, Clapp and Coveney
to investigate this, and other, matters raised in the whistleblower complaint. I served as
liaison between Paul Dostart, the principal of the firm, and the UCAN Board. Mr.
Dostart prepared a preliminary assessment of the matters raised by Mr. Peffer.
That
law firm completed its investigation into the incentive payment matter by June 2011 and
informed Mr. Peffer and Mr. Shames that it found no merit to Mr. Peffer's assertions. A
copy of a draft memo produced by Mr. Dostart was mysteriously posted on the Internet
and reference that publicly posted copy from the UTSanDiego

23.

Il

website:htto://www. utsandieao. corn/documents/2012/mar/08/dostart-report-ucan/.
(Attachment A)
From the best that I can tell, this attachment is identical to the
preliminary memo that I read. No final written report was requested by the Board or
delivered by Mr. Dostart.

24.

In that memo and in statements that he made to me and the UCAN Board, Mr.
Dostart indicated that Mr. Shames'ncentive payments were not illegal. However Mr.
Dostart did recommend that in order to technically comply with the law, the Board would
be well served to conduct an independent Compensation Study. In late 2011, I was
instructed by Mr. Squires to retain a firm to conduct said compensation study. I
retained the Reward Strategy Group to perform a compensation review of Mr. Shames
in early 2012 and began assembling the requested information/data
for the study.
However, in or about February 2012, I discontinued the Compensation Study in light of
the pending dissolution action. The matter was not raised again with me or, to my
knowledge, Mr. Shames. Mr. Shames continued to work at UCAN through June 2012
and the incentive payment policy had not been modified or rescinded, to my knowledge,
while either of us were employed at UCAN.

25.

regards to the alleged missing files, I can personally attest to the fact that the
UCAN's
UCAN's security measures would not by
status of
files was highly insecure.
any stretch of the imagination be confused with those deployed at Fort Knox. During
my tenure as COO, I frequently discovered that paper files were missing —usually
financial-related documents such as bank statements —from UCAN's file room. It was
very obvious to me that the files had been searched by UCAN employees other than Mr.
In

Shames. One example of the pilfering was the instance referenced in Paragraph 20
above regarding Mr. Aguirre's questions about the Red Rock investment. All of the
information about this investment was in a paper file that Mr. Aguirre could not have
known about as information about UCAN's investment portfolio was not publicly known
and could only be accessed through UCAN's financial files. Similarly, the
whistleblower allegations about the bank accounts labeled "Utility Comsumers'ction
Network" could only have been discovered through a UCAN employee going through
private financial paper files.

26.

In some instances, Messers Langley and Peffer took UCAN files that they
refused to return, even when confronted and sent letters demanding their return. I
recall specifically that sometime in March 2012, I sent a letter to Messers Langley and
Peffer demanding that they return specific UCAN files to me that they had wrongfully
taken. They both refused to return the files. In one case, as mentioned above, when
ordered Mr. Peffer to provide UCAN documents in his possession to Mr. Mansfield he
consistently refused.

27.

The pilfering of the UCAN files was alarming but generally didn't create
operational problems because Mr. Shames had arranged to have electronic back-ups
for just about every important operational file. When I became aware of missing files,
Mr. Shames was able to provide back-up files that filled the void of the missing files.
Mr. Shames also showed me how he had arranged to have UCAN's bookkeeper and

I

s fll'ITI possess

the ImportaAt fIABAGIBI flies, such Bs baAk
statements.
However, the repeated instance of file pilfering by unknown UCAN
employees prompted Mr. Squires, in June 2011, to instruct me to begin removing some
of the more sensitive files from the UCAN offices for storage at my home. I did as
instructed and then returned the files to UCAN to the custody of Patricia Anderson on or
about March 2012.
BccouAtaAt

rnBAy Gf

28.

In regards to the custodianship of UCAN files, previously indicated that had
possession of a number of important files during the 2011time period. In September
2012, was contacted by a reporter from the UTSanDiego (previously, the UnionTribune) was inquiring as to whether Mr. Shames was the custodian of UCAN's records.
can state that was
While can't opine as to what Mr. Shames had in his possession,
custodian of most of the financial files, such as "contracts" and "invoices" while was
COO at UCAN. I talked to the Board about how should respond to the reporter'
inquiry and I told by the Board that was not authorized to speak to the media about
UCAN's affairs. I made that exact statement to UTSanDlego reporter by e-mail and
said nothing else about the matter.
I

I

I

I

I

I

I

I

I

Despite the fact that I did have control and access to these records during 2011
and part of 2012, I was never consulted by UCAN's new Executive Director or by Mr.
Squires in regards to the location of any files over which I had custody during 2011 prior
or subsequent to that August 29'" letter sent to Mr. Shames. I was unaware of any
issue relating to the alleged missing files until I was sent a copy of Mr. Squires'ugust
29'" letter by Mr. Shames.

29.

30. At a February 2012 meeting with Mr. Aguirre, he showed me e-mail
correspondence between Mr. Shames and Mr. Shames'ife. Both Mr. Squires and I
concluded that Mr. Aguirre had possession of Mr. Shames'ersonal and professional emails and so informed Mr. Shames. I had reason to believe that my own e-mails were
being read because of articles that would appear in the media about matters that were
only discussed in e-mails. Frequently, Mr. Shames and I discussed the insecurity of
the UCAN e-mail server. At one point, the insecurity of e-mails was so high that in midOctober 2011, I instructed UCAN staff to all change their passwords. At around that
time, Mr. Shames and I began correspond using our personal e-mail addresses
because of the well-known insecurity of the UCAN e-mail system.

31.

was at UCAN, a state agency reviewed UCAN's timesheet policy Bnd
did Aot flnci BAy statutory vlolatloAs. I was Aot Bwale Gf any VIGIBtloAs Gf stBte Iaw
regarding timesheet requirements nor were any of the non-attorney timesheets relevant
to UCAN's compensation requests at the CPUC. Out of an abundance of caution,
during my tenure at UCAN, however, I implemented 8 policy by which timesheets were
Mr. Shames was not involved in the collection of those
required of all employees.
timesheets Bnd would not have been in possession of them.
While

I

32.

allegations by Messrs. Peffer and Langley was a common and,
almost daily, occurrence. For example, Mr. Peffer complained to me that he could not
work at the UCAN office and could not use the UCAN computer assigned to him
because Mr. Shames had put software on the computer that monitored all of Mr.
Peffer's work on that computer. When I asked Mr. Peffer to substantiate this claim he
could not and did not feel compelled to even try. Similarly, Mr. Langley repeatedly
alleged at meetings that because I had experience in bankruptcy,
had been expressly
hired to put UCAN into bankruptcy.
Mr. Langley also accused me of having destroyed
evidence relating to an action that Mr. Aguirre planned to, but had not yet, filed.
Unsubstantiated

I

33.

Mr. Aguirre subsequently echoed Mr. Langley's accusation and called Kendall
Squires complaining that I was destroying evidence. He followed up with a cease and
desist letter demanding that I stop destroying/shredding
files. Of course, this wasn'
true in the slightest. I explained that I was assigned the task of destroying or recycling
old UCAN historical files that were no longer needed as part of the August 2011 move
to new offices. I had specifically identified boxes that contained files prior to 1990
which I believed Mr. Shames might want for his own memorabilia purposes and invited
him to take any of these old files that he might want. Mr. Aguirre was not assuaged and
demanded that all UCAN files be preserved for the purpose of potential litigation. As a
result, UCAN had no choice to but store these old files and absorb the cost of that
storage.

34. At some point, these gentlemen figured out that I wasn't going to be an ally of
theirs after which they began targeting with me with false allegations, such as the
destruction of records and the bankruptcy rumors. In short order, Messers Peffer and
Langley were extremely uncooperative and hostile towards me and had largely
alienated the staff. UCAN was steadily losing most of its talent because of the
insurrection and baseless allegations being made by these two employees in the media,
in internal e-mails and in staff meetings.
As much as I tried, the poisoned atmosphere
at UCAN was unrelenting and these two employees had pretty much stopped producing
anything of value to the organization.
35.

Ms. Malcolm joined UCAN as its Executive Director after I had ended my role as
COO at UCAN.
However, in her declaration, she makes a very inaccurate
representation that I am in a position to address.
From the first Board meeting at
which I was hired as COO, I was instructed to interact with the UCAN staff members.
Responsibilities were clearly divided whereby I handled all staff matters and Mr.
Shames focused his efforts on the Rate Case. Specifically, I was charged with
overseeing Mr. Peffer who had no involvement in that case —or any case in which Mr.
Ms. Malcolm asserts a fact at paragraph 31 in which she
Shames was involved.
"I
states:
also disagreed with Mr. Shames regarding his strategy to isolate and discredit
David Peffer because of the liabilities it could possibly create for UCAN according to
whistleblower statutes."

31.
thousands

I did

of dollars

have disputes with Shames regarding his failure to inform me of hundreds
in liabilities that were not entered into

UC~'s

failure to inform me that he had engaged expert witness consultants
which

I understood

was in contravention

books of account, and his
without a written contract,

of the instructions of UCAN's receiver. I also disagreed

with Mr. Shames regarding his strategy to isolate and discredit David Peffer because

liabilities it could possibly create for UCAN according to whistleblower
aware

of

of my commitment, according to the court-approved settlement

of the

statutes. I was also
in the derivative lawsuit,

to retain Mr. Peffer for at least six months and, consistent with labor law, to treat him with
respect and according to his professional conduct and work products,
Mr. Shames'strategy to isolate and discredit
All matters pertaining to Mr.
David Peffer" is divergent with what really happened.
UCAN's
and
Mr.
were
handled
Squires
employment legal counsel,
Peffer
by myself,
Rod Betts. Mr. Shames was not involved and could not have been involved in any
matters pertaining to Mr. Peffer. I do not see how Ms. Malcolm could attribute to or
be in disagreement with a "strategy" with which Mr. Shames had no connection

36. Ms. Malcolm's statement referencing

whatsoever.
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